
738 

26 CFR Ch. I (4–1–11 Edition) § 1.1502–23A 

of this paragraph (d) in consolidated re-
turn years beginning on or after Janu-
ary 1, 1997, with respect to a consoli-
dated return change of ownership oc-
curring before January 1, 1997. 

(e) Effective date. This section applies 
to any consolidated return years to 
which § 1.1502–21T(g) does not apply. 
See § 1.1502–21T(g) for effective dates of 
that section. 

[T.D. 6894, 31 FR 11794, Sept. 8, 1966, as 
amended by T.D. 7728, 45 FR 72650, Nov. 3, 
1980; T.D. 8597, 60 FR 36679, July 18, 1995; T.D. 
8677, 33323, June 27, 1996. Redesignated and 
amended by T.D. 8677, 61 FR 33333, June 27, 
1996] 

§ 1.1502–23A Consolidated net section 
1231 gain or loss generally applica-
ble for consolidated return years 
beginning before January 1, 1997. 

(a) The consolidated section 1231 net 
gain or loss for the taxable year shall 
be determined by taking into account 
the aggregate of the gains and losses to 
which section 1231 applies of the mem-
bers of the group for the consolidated 
return year. Section 1231 gains and 
losses on intercompany transactions 
shall be reflected as provided in 
§ 1.1502–13. Section 1231 losses that are 
‘‘built-in deductions’’ shall be subject 
to the limitations of §§ 1.1502–21A(c) and 
1.1502–22A(c), as provided in § 1.1502– 
15A(a) (or § 1.1502–21T(c) in effect prior 
to June 25, 1999, as contained in 26 CFR 
part 1 revised April 1, 1999, and 1.1502– 
22T(c) in effect prior to June 25, 1999, as 
contained in 26 CFR part 1 revised 
April 1, 1999, as provided in 1.1502– 
15T(a) in effect prior to June 25, 1999, as 
contained in 26 CFR part 1 revised 
April 1, 1999) or (1.1502–21(c) and 1.1502– 
22(c), as provided in 1.1502–15(a), as ap-
plicable), as appropriate). 

(b) Effective date. This section applies 
to any consolidated return years to 
which § 1.1502–21(h) or 1.1502–21T(g) in 
effect prior to June 25, 1999, as con-
tained in 26 CFR part 1 revised April 1, 
1999, as applicable does not apply. See 
§ 1.1502–21(h) or 1.1502–21T(g) in effect 
prior to June 25, 1999, as contained in 26 
CFR part 1 revised April 1, 1999, as ap-

plicable for effective dates of these sec-
tions. 

[T.D. 7246, 38 FR 763, Jan. 4, 1973, as amended 
by T.D. 8677, 33323, June 27, 1996. Redesig-
nated and amended by T.D. 8677, 61 FR 33334, 
June 27, 1996; T.D. 8823, 64 FR 36099, July 2, 
1999] 

§ 1.1502–41A Determination of consoli-
dated net long-term capital gain 
and consolidated net short-term 
capital loss generally applicable for 
consolidated return years begin-
ning before January 1, 1997. 

(a) Consolidated net long-term capital 
gain. The consolidated net long-term 
capital gain shall be determined by 
taking into account (1) those gains and 
losses to which § 1.1502–22A(a) applies 
which are treated as long term under 
section 1222, and (2) the consolidated 
section 1231 net gain (computed in ac-
cordance with § 1.1502–23A). 

(b) Consolidated net short-term capital 
loss. The consolidated net short-term 
capital loss shall be determined by tak-
ing into account (1) those gains and 
losses to which § 1.1502–22A(a) applies 
which are treated as short term under 
section 1222, and (2) the consolidated 
net capital loss carryovers and 
carrybacks to the taxable year (as de-
termined under § 1.1502–22A(b)). 

(c) Effective date. This section applies 
to any consolidated return years to 
which § 1.1502–21(h) or 1.1502–21T(g) in 
effect prior to June 25, 1999, as con-
tained in 26 CFR part 1 revised April 1, 
1999, as applicable does not apply. See 
§ 1.1502–21(h) or 1.1502–21T(g) in effect 
prior to June 25, 1999, as contained in 26 
CFR part 1 revised April 1, 1999, as ap-
plicable for effective dates of these sec-
tions. 

[T.D, 6894, 31 FR 11794, Sept. 8, 1966, as 
amended by T.D. 8677, 61 FR 33323, June 27, 
1996. Redesignated and amended by T.D. 8677, 
61 FR 33334, June 27, 1996; T.D. 8823, 64 FR 
36099, 36100, July 2, 1999] 

REGULATIONS APPLICABLE TO 
TAXABLE YEARS BEGINNING BE-
FORE JUNE 28, 2002 

§ 1.1502–77A Common parent agent for 
subsidiaries applicable for consoli-
dated return years beginning be-
fore June 28, 2002. 

(a) Scope of agency of common parent 
corporation. The common parent, for all 
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purposes (other than the making of the 
consent required by paragraph (a)(1) of 
§ 1.1502–75, the making of an election 
under section 936(e), the making of an 
election to be treated as a DISC under 
§ 1.992–2, and a change of the annual ac-
counting period pursuant to paragraph 
(b)(3)(ii) of § 1.991–1) shall be the sole 
agent for each subsidiary in the group, 
duly authorized to act in its own name 
in all matters relating to the tax liabil-
ity for the consolidated return year. 
Except as provided in the preceding 
sentence, no subsidiary shall have au-
thority to act for or to represent itself 
in any such matter. For example, any 
election available to a subsidiary cor-
poration in the computation of its sep-
arate taxable income must be made by 
the common parent, as must any 
change in an election previously made 
by the subsidiary corporation; all cor-
respondence will be carried on directly 
with the common parent; the common 
parent shall file for all extensions of 
time including extensions of time for 
payment of tax under section 6164; no-
tices of deficiencies will be mailed only 
to the common parent, and the mailing 
to the common parent shall be consid-
ered as a mailing to each subsidiary in 
the group; notice and demand for pay-
ment of taxes will be given only to the 
common parent and such notice and de-
mand will be considered as a notice and 
demand to each subsidiary; the com-
mon parent will file petitions and con-
duct proceedings before the Tax Court 
of the United States, and any such pe-
tition shall be considered as also hav-
ing been filed by each such subsidiary. 
The common parent will file claims for 
refund or credit, and any refund will be 
made directly to and in the name of 
the common parent and will discharge 
any liability of the Government in re-
spect thereof to any such subsidiary; 
and the common parent in its name 
will give waivers, give bonds, and exe-
cute closing agreements, offers in com-
promise, and all other documents, and 
any waiver or bond so given, or agree-
ment, offer in compromise, or any 
other document so executed, shall be 
considered as having also been given or 
executed by each such subsidiary. Not-
withstanding the provisions of this 
paragraph, any notice of deficiency, in 
respect of the tax for a consolidated re-

turn year, will name each corporation 
which was a member of the group dur-
ing any part of such period (but a fail-
ure to include the name of any such 
member will not affect the validity of 
the notice of deficiency as to the other 
members); any notice and demand for 
payment will name each corporation 
which was a member of the group dur-
ing any part of such period (but a fail-
ure to include the name of any such 
member will not affect the validity of 
the notice and demand as to the other 
members); and any levy, any notice of 
a lien, or any other proceeding to col-
lect the amount of any assessment, 
after the assessment has been made, 
will name the corporation from which 
such collection is to be made. The pro-
visions of this paragraph shall apply 
whether or not a consolidated return is 
made for any subsequent year, and 
whether or not one or more subsidi-
aries have become or have ceased to be 
members of the group at any time. 
Notwithstanding the provisions of this 
paragraph, the Commissioner may, 
upon notifying the common parent, 
deal directly with any member of the 
group in respect of its liability, in 
which event such member shall have 
full authority to act for itself. 

(b) Notification of deficiency to corpora-
tion which has ceased to be a member of 
the group. If a subsidiary has ceased to 
be a member of the group and if such 
subsidiary files written notice of such 
cessation with the Commissioner, then 
the Commissioner upon request of such 
subsidiary will furnish it with a copy of 
any notice of deficiency in respect of 
the tax for a consolidated return year 
for which it was a member and a copy 
of any notice and demand for payment 
of such deficiency. The filing of such 
written notification and request by a 
corporation shall not have the effect of 
limiting the scope of the agency of the 
common parent provided for in para-
graph (a) of this section and a failure 
by the Commissioner to comply with 
such written request shall not have the 
effect of limiting the tax liability of 
such corporation provided for in 
§ 1.1502–6. 

(c) Effect of waiver given by common 
parent. Unless the Commissioner agrees 
to the contrary, an agreement entered 
into by the common parent extending 
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the time within which an assessment 
may be made or levy or proceeding in 
court begun in respect of the tax for a 
consolidated return year shall be appli-
cable: 

(1) To each corporation which was a 
member of the group during any part of 
such taxable year, and 

(2) To each corporation the income of 
which was included in the consolidated 
return for such taxable year, notwith-
standing that the tax liability of any 
such corporation is subsequently com-
puted on the basis of a separate return 
under the provisions of § 1.1502–75. 

(d) Effect of dissolution of common par-
ent corporation. If the common parent 
corporation contemplates dissolution, 
or is about to be dissolved, or if for any 
other reason its existence is about to 
terminate, it shall forthwith notify the 
Commissioner of such fact and des-
ignate, subject to the approval of the 
Commissioner, another member to act 
as agent in its place to the same extent 
and subject to the same conditions and 
limitations as are applicable to the 
common parent. If the notice thus re-
quired is not given by the common par-
ent, or the designation is not approved 
by the Commissioner, the remaining 
members may, subject to the approval 
of the Commissioner, designate an-
other member to act as such agent, and 
notice of such designation shall be 
given to the Commissioner. Until a no-
tice in writing designating a new agent 
has been approved by the Commis-
sioner, any notice of deficiency or 
other communication mailed to the 
common parent shall be considered as 
having been properly mailed to the 
agent of the group; or, if the Commis-
sioner has reason to believe that the 
existence of the common parent has 
terminated, he may, if he deems it ad-
visable, deal directly with any member 
in respect of its liability. 

(e) General rules—(1) Scope. This sec-
tion applies if the corporation that is 
the common parent of the group ceases 
to be the common parent, whether or 
not the group remains in existence 
under § 1.1502–75(d). 

(2) Notice of deficiency. A notice of de-
ficiency mailed to any one or more cor-
porations referred to in paragraph 
(a)(4) of this section is deemed for pur-
poses of § 1.1502–77 to be mailed to the 

agent of the group. If the group has 
designated an agent that has been ap-
proved by the Commissioner under 
§ 1.1502–77(d), a notice of deficiency 
shall be mailed to that designated 
agent in addition to any other corpora-
tion referred to in paragraph (a)(4) of 
this section. However, failure by the 
Commissioner to mail a notice of defi-
ciency to that designated agent shall 
not invalidate the notice of deficiency 
mailed to any other corporation re-
ferred to in paragraph (a)(4) of this sec-
tion. 

(3) Waiver of statute of limitations. A 
waiver of the statute of limitations 
with respect to the group given by any 
one or more corporations referred to in 
paragraph (a)(4) of this section is 
deemed to be given by the agent of the 
group. 

(4) Alternative agents. The corpora-
tions referred to in paragraph (a) (2) 
and (3) of this section are— 

(i) The common parent of the group 
for all or any part of the year to which 
the notice or waiver applies, 

(ii) A successor to the former com-
mon parent in a transaction to which 
section 381(a) applies, 

(iii) The agent designated by the 
group under § 1.1502–77(d), or 

(iv) If the group remains in existence 
under § 1.1502–75(d) (2) or (3), the com-
mon parent of the group at the time 
the notice is mailed or the waiver 
given. 

(f) Cross-reference. For further rules 
applicable to groups that include insol-
vent financial institutions, see 
§ 301.6402–7 of this chapter. 

(g) Effective date. This section applies 
to taxable years beginning before June 
28, 2002, except paragraph (e) of this 
section applies to statutory notices 
and waivers of the statute of limita-
tions for taxable years for which the 
due date (without extensions) of the 
consolidated return is after September 
7, 1988, and which begin before June 28, 
2002. 

[T.D. 6894, 31 FR 11794, Sept. 8, 1966, as 
amended by T.D. 7323, 39 FR 34409, Sept. 25, 
1974; T.D. 7673, 45 FR 8588, Feb. 8, 1980; T.D. 
8226, 53 FR 34733, Sept. 8, 1988; T.D. 8446, 57 
FR 53034, Nov. 6, 1992. Redesignated and 
amended by T.D. 9002, 67 FR 43540, 43544, June 
28, 2002] 
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REGULATIONS APPLICABLE TO 
TAXABLE YEARS BEFORE JANU-
ARY 1, 1997 

§ 1.1502–79A Separate return years 
generally applicable for consoli-
dated return years beginning be-
fore January 1, 1997. 

(a) Carryover and carryback of consoli-
dated net operating losses to separate re-
turn years—(1) In general. (i) If a con-
solidated net operating loss can be car-
ried under the principles of section 
172(b) and paragraph (b) of § 1.1502–21A 
to a separate return year of a corpora-
tion (or could have been so carried if 
such corporation were in existence) 
which was a member in the year in 
which such loss arose, then the portion 
of such consolidated net operating loss 
attributable to such corporation (as de-
termined under subparagraph (3) of this 
paragraph) shall be apportioned to such 
corporation (and any successor to such 
corporation in a transaction to which 
section 381(a) applies) and shall be a 
net operating loss carryover or 
carryback to such separate return 
year; accordingly, such portion shall 
not be included in the consolidated net 
operating loss carryovers or 
carrybacks to the equivalent consoli-
dated return year. Thus, for example, if 
a member filed a separate return for 
the third year preceding a consolidated 
return year in which a consolidated net 
operating loss was sustained and if any 
portion of such loss is apportioned to 
such member for such separate return 
year, such portion may not be carried 
back by the group to its third year pre-
ceding such consolidated return year. 

(ii) If a corporation ceases to be a 
member during a consolidated return 
year, any consolidated net operating 
loss carryover from a prior taxable 
year must first be carried to such con-
solidated return year, notwithstanding 
that all or a portion of the consoli-
dated net operating loss giving rise to 
the carryover is attributable to the 
corporation which ceases to be a mem-
ber. To the extent not absorbed in such 
consolidated return year, the portion 
of the consolidated net operating loss 
attributable to the corporation ceasing 
to be a member shall then be carried to 
such corporation’s first separate return 
year. 

(iii) For rules permitting the re-
attribution of losses of a subsidiary to 
the common parent in the case of loss 
disallowance or basis reduction on the 
disposition or deconsolidation of stock 
of the subsidiary, see § 1.1502–20. 

(2) Nonapportionment to certain mem-
bers not in existence. Notwithstanding 
subparagraph (1) of this paragraph, the 
portion of a consolidated net operating 
loss attributable to a member shall not 
be apportioned to a prior separate re-
turn year for which such member was 
not in existence and shall be included 
in the consolidated net operating loss 
carrybacks to the equivalent consoli-
dated return year of the group (or, if 
such equivalent year is a separate re-
turn year, then to such separate return 
year), provided that such member was 
a member of the group immediately 
after its organization. 

(3) Portion of consolidated net oper-
ating loss attributable to a member. The 
portion of a consolidated net operating 
loss attributable to a member of a 
group is an amount equal to the con-
solidated net operating loss multiplied 
by a fraction, the numerator of which 
is the separate net operating loss of 
such corporation, and the denominator 
of which is the sum of the separate net 
operating losses of all members of the 
group in such year having such losses. 
For purposes of this subparagraph, the 
separate net operating loss of a mem-
ber of the group shall be determined 
under § 1.1502–12 (except that no deduc-
tion shall be allowed under section 242), 
adjusted for the following items taken 
into account in the computation of the 
consolidated net operating loss: 

(i) The portion of the consolidated 
dividends received deduction, the con-
solidated charitable contributions de-
ductions, and the consolidated section 
247 deduction, attributable to such 
member; 

(ii) Such member’s capital gain net 
income (net capital gain for taxable 
years beginning before January 1, 1977) 
(determined without regard to any net 
capital loss carryover attributable to 
such member); 

(iii) Such member’s net capital loss 
and section 1231 net loss, reduced by 
the portion of the consolidated net cap-
ital loss attributable to such member 
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